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The Department of Labor issued the initial determination disqualifying the

claimant from receiving benefits, effective February 12, 2022 (inadvertently

stated as February 12, 2021), on the basis that the claimant lost employment

through misconduct in connection with that employment and holding that the

wages paid to the claimant by  prior to February 12, 2022

cannot be used toward the establishment of a claim for benefits. The claimant

requested a hearing.

The Administrative Law Judge held a telephone conference hearing at which

testimony was taken. There were appearances by the claimant and on behalf of

the employer. By decision filed July 22, 2022 (), the

Administrative Law Judge overruled the initial determination.

The employer appealed the Judge's decision to the Appeal Board. The Board

considered the arguments contained in the written statement submitted on

behalf of the employer.

Our review of the record reveals that the case should be remanded to hold a

hearing. Further testimony and other evidence are needed before deciding

whether the circumstances of the claimant's failure and refusal to be

vaccinated disqualified her from receiving unemployment insurance benefits.

Initially, the parties are placed on notice that the hearing Judge will also

consider whether the circumstances of the claimant's separation were

disqualifying on the basis that she voluntarily separated from employment

without good cause, and whether those circumstances amounted to a provoked



discharge for unemployment insurance purposes.

At the further hearing, the parties are directed to produce the claimant's

request /application for a religious exemption received by the employer on or

about November 5, 2021. The parties shall also produce a copy of any written

response to the claimant's appeal from the employer's denial of her exemption.

The employer shall produce the questions asked and criteria used by the

employer to determine whether an individual qualified for a religious

exemption from the COVID 19 vaccination mandate.

The employer shall also produce the individual who met with and questioned the

claimant with respect to her request for a religious exemption. This witness

shall be prepared to provide further testimony and evidence regarding why they

decided that the claimant's request was not based upon a sincerely held

religious belief, and denied the claimant's request.

In light of the evidence presented at the hearing that the employer received

277 requests for vaccine mandate exemptions based upon religious reasons, of

which the employer granted 119, the employer is  directed to produce a witness

with firsthand knowledge of the reason the employer granted some requests for

religious exemption from the COVID vaccination mandate, but denied the

claimant's request.

The claimant shall be questioned further regarding her receipt of other

vaccinations in the past, and if she was vaccinated, why those vaccinations

were not contrary to her religious beliefs. The claimant shall also be

prepared to further explain why she still refused to get vaccinated even after

learning that two of the three available COVID vaccinations did not contain

cells of aborted fetuses.

All relevant documents produced at the further hearing shall be received into

evidence after the appropriate confrontation and opportunity for objection.

The parties are placed on notice that failure to produce documentation

directed by the Board may result in the hearing Judge or the Board taking an

adverse inference against that party.

The hearing Judge may receive into the record any other evidence needed to

decide the issues.



Now, based on all of the foregoing, it is

ORDERED, that the decision of the Administrative Law Judge be, and the same

hereby is, rescinded; and it is further

ORDERED, that the case shall be, and the same hereby is, remanded to the

Hearing Section to hold a hearing on the issues of misconduct, and the added

issues of voluntary separation without good cause and provoked discharge, upon

due notice to all parties and their representatives; and it is further

ORDERED, that the hearing shall be conducted so that there has been an

opportunity for the above action to be taken, and so that at the end of the

hearing, all parties will have had a full and fair opportunity to be heard;

and it is further

ORDERED, that an Administrative Law Judge shall render a new decision on the

initial determination of

misconduct, and the added determinations of voluntary separation without good

cause and provoked

discharge, which shall be based on the entire record in this case, including

the testimony and other evidence from the original and the remand hearings,

and which shall contain appropriate findings of fact and conclusions of law.

MICHAEL T. GREASON, MEMBER


